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COMPANIES ACT 2006

You may be aware that in late 2006 the Companies Act 2006 became law. This Act is said to be
the largest single piece of legislation ever enacted in the UK with some 1300 sections and 16
schedules. The purpose of this briefing is to highlight the key issues arising from the Act and its
impact on the day-to-day operation of a private company.

General

In principle the Act represents the result of a consolidation/codification exercise in which many
existing provisions have simply been carried over into the new Act with little, or no, change and
an attempt to simplify and clarify the way in which companies operate with a specific focus on
small private companies. As in most cases where new legislation is introduced with the objective
of simplification, it is debatable to what extent this has been achieved, especially in the short
term, when advisors and company officers have to come to terms with transitional procedures and
an implementation timetable which introduces the various provisions in stages between 2007 and
2009 with much of the detail of some of the changes included in secondary legislation.

The remainder of this letter outlines the key changes which are likely to affect private companies.

Electronic Communications (Effective date 1 January 2007)

All electronic communications (principally e-mails but also applicable to text messages etc) must
include details of the company’s full name, place of registration, registered office and registered
number. Similar provisions apply to company websites. Limited liability partnerships are also
bound by these requirements, breach of which will incur a fine of up to £1,000.

Directors’ Shareholdings (Effective 6 April 2007)

There is no longer a requirement to maintain a register of directors’ (and their close relatives’)
shareholdings or to disclose such shareholdings in directors’ reports signed after 6 April 2007.

Annual General Meetings (Effective 1 October 2007)

There is no longer any requirement to hold an annual general meeting or indeed any other
meeting at which shareholders are physically present, except in respect of resolutions to remove a
company director or the company auditors.
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Written Shareholder Resolutions (Effective 1 October 2007)

Most resolutions to be considered by shareholders are now able to be passed by written
resolution.  Written resolutions will require the approval of a simple majority (ordinary
resolutions) or 75% (special resolutions) of those eligible to vote.

Directors Duties (Effective 1 October 2007 except statutory duty to avoid conflicts of interest
which became effective 1 October 2008)

Perhaps the most significant change is that the duties of directors which have built up over the
years via case law have been clarified, expanded and codified as statutory obligations as follows:-

e Must only act within appropriate authority, i.e. in accordance with the company’s Articles of
Association and decisions taken by the company’s members.

e Must promote success of the company for shareholders’ benefit.

e Must exercise independent judgement and use reasonable care, skill and diligence.

¢ Conflicts of interest should be avoided, personal benefits should not be accepted from third
parties and personal interests in proposed transactions or arrangements with the company
must be declared. Note that directors will not be deemed to have breached the first or second
of these duties if authorisation has been provided by independent directors or the shareholders
respectively, nor will a director be deemed to have breached the third duty if the other
directors were already aware of the interest.

® Must consider long-term consequences of any decision, the interests of the company’s
employees, the impact of the company’s operations on the environment and community, the
need to act fairly as between the members, the need to maintain high standards of business
conduct, the interests of creditors and the need to foster business relationships with suppliers,
customers and others.

The Act also eases the procedure for action to be taken for breaches of the above duties. One
relaxation, however, is that the previous prohibition on loans to directors is removed provided
such loans are approved by the shareholders. (NB This relaxation does not extend to the adverse
tax implications of loans to directors which continue to apply unchanged and also note that for
accounting periods beginning on or after 6 April 2008 considerable detail must be disclosed in
the notes to the accounts in respect of individual transactions on overdrawn balances.)

Accounting Records (Effective 1 October 2007)

The requirement under the Companies Act 1985 to keep “proper” accounting records has been
replaced with a requirement to keep “adequate” accounting records. A new statutory duty is also
imposed on directors to approve only accounts that give a true and fair view of the company’s
assets, liabilities, financial position and profit or loss (thus clarifying the previous legal position
under which company accounts had to be prepared to show a true and fair view or be prepared in
accordance with International Accounting Standards).

Group Accounts (Effective 1 October 2007)

The previous exemption for medium sized companies from the requirement to produce group
accounts has been abolished and all companies except those which are small will have to include
a business review as part of the directors’ report.




